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Pre- Appeal Brief Request for Reviews 1 ' - 
This communication is in response to the Office Action mailed on August 3, 2007 
(th!e Office Action). Pending claims 1-47 are rejected under 35 USC §103 as being 
unpateiitable over the combination of U.S. Pre-Grant Publication Number 2003/021 1383 
(Munshi) in view of U.&. Pre-Grant Publication Number 2002/0004169 (Yamada). 

Pending claims 1-47 are also rejected for nonstatutory obviousness-type double 
patenting. 

• . The Applicant submits that a clear legal error has been committed in both of the 
above rejections. ; - t ■ 



REMARKS 1 h ' '^r- ' 

A. The Pending Claims 

: : Pending claims i-47 include several Independent : Claims^that,are each directed to 
a battery. : The issue ,at hand is evident from the claim 1 limitation; of "an anode having a 
first medium including a first active material and , a ..second, medium, having , a 
concentration gradient of a second active material." 
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B. Rejection of Claims Under 35 USC §103 

. Claims 1-47 stand rejected under 35 USC §103 as being unpatentable over the 
combination of U.S. Pre-Grant Publication Number 2003/021 1383 (Munshi) in view of 
U.S. Pre-Grant Publication Number 2002/0004169 (Yamada). The rejection of all of 
these claims relies on Yamada teaching two layers of active material where one of the 
layers is a layer of lithium foil. For instance, the pending Office Action states the 
following: 

Munshi does not teach an anode having two layers of active material. 
Yamada teaches ... the anode can comprise ... a layer of lithium or lithium 
foil provided over the layer of LiSiO (abstract and paragraphs [0046- 
0048]). (See paragraphs 4 and 5 on page 5 of the pending Office Action) 
However, Yamada provides no such teaching. Further, the citations in the above 
quotation actually show that Yamada fails to provide this teaching. For instance, in the 
Abstract, there is simply no teaching regarding "a layer of lithium or lithium foil" in an 
anode or even LiSiO in an anode. Further, the chemistry disclosed in the abstract is 
directed to the positive electrode rather than the anode required by the claims. As a 
result, the abstract does not provide the cited teaching. The pending Office Action also 
cites paragraph 48 for this teaching. Paragraph 48 provides that "a foil of metal lithium 
... may also be used as a negative electrode active material." Teaching that lithium metal 
can be a negative active material does not even suggest that that the foil of metal lithium 
is "over (a) layer of LiSiO" as argued in the pending Office Action. Further, the 
Applicant has carefully reviewed Yamada and cannot find any paragraph that even 
suggests metal lithium "over (a) layer of LiSiO. When the lack of this suggestion was 
pointed out in the Amendment mailed on June 13, 2007, the pending Office Action again 
pointed the Applicant to paragraph 48. Since the cited teaching or suggestion cannot be 
found in paragraph 48 or elsewhere in Yamada, the pending claims are patentable over 
the cited art. . ' 

C. Double Patenting Rejection f . 

Claims 1-47 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over clkims 1-3, 5, 7, 8, 13-17, 
20-22, 24, and 27 of copending Application No. 10/719,279 (\279) in view of Yamada. 
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This rejection relies on Yamada providing the same teaching used to reject the 
claims under 35 USC §103. For instance, the pending Office Action provides the 
following: 

The only difference between the present invention and copending Application No. 
10/719,276 is the use of two layers of active material in the present invention. 
Yamada teaches a two-layered anode as discussed above , which would be 
obvious to include in copending Application No. 10/719,276. (Emphasis added.) 

The use of the phrase "as discussed above" in this quotation shows that the pending 
Office Action is relying on Yamada providing the same teaching that the pending Office 
Action used to support the rejection under 35 USC §103. Since this rejection relies on 
Yamada providing that teaching and the above argument shows that Yamada does not 
provide that teaching, Yamada also does not support the double patenting rejection. 

Conclusion 

The Applicant respectfully submits that legal error has, been made by rej ecting the 
pending'clkims for statutory double-patenting. For these refcsonsv allowance of claims 
1-47 is respectfully requested. 



Respectfully submitted 
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